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Once again the Department's response form has proved incompatible with the Free Sofware I am 
using.1 

My details are as follows: 

Fiona Nicholson
Independent Home Education Consultant 
This is my website http://edyourself.org/  
I have given oral evidence on elective home education to two Select Committees 
and to a Public Bill Committee. 
I am happy for my response to be shared. 

This consultation response focuses on elective home education where children are educated at home 
by parental choice. The proposed guidance omits any reference to the Government's Elective Home 
Education Guidelines for Local Authorities.2

The proposed guidance says that "from June 2013, Ofsted will implement new joint inspections for 
multi-agency arrangements for the protection of children which will include CMEs."

The new draft guidance is to be revised again in December 2013. It is possible that the guidance has 
to be changed before Ofsted begins to inspect how local authorities deal with "those at risk of 
becoming CME". It is also possible that the legal grounds for issuing a School Attendance Order are 
to be extended via this new statutory guidance. 

The current guidance says "The duty does not apply in relation to children who are registered at a 
school who are not attending regularly." The proposed new guidance opens by saying "the purpose 
of the section 436A duty3 is to ensure that local authorities can identify and return to full-time 
education those children who are missing education (or those at risk of becoming CME)" 

I have concerns over how the phrase "those at risk of becoming CME" will be interpreted  by 
Ofsted in its new inspections which we are told "will include CMEs". 

1 http://www.libreoffice.org/features/
2http://www.education.gov.uk/schools/pupilsupport/parents/involvement/homeeducation/a0073367/  
elective-home-education-guidelines 
3http://www.legislation.gov.uk/ukpga/2006/40/section/4   
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The proposed new statutory guidance will lend legitimacy to Ofsted's quizzing local authorities 
about their arrangements for monitoring and inspecting elective home education, which is already 
happening on a wide scale. For the period covering March to December 2012 between a third and 
half of Ofsted's local authority inspections make some reference to elective home education.4 

The proposed statutory guidance states "Local authorities can use other duties and powers to 
support their work on CME. These include:  Issuing School Attendance Orders (SAOs)6 to parents 
who the local authority believes are not securing a suitable education for their child" 

Last year in its inspection of Hackney, Ofsted said "School Attendance Orders are used 
appropriately in a small minority of cases where the quality of education provided is poor or where 
parents consistently refuse requests to see children’s work"5. 

The reference for School Attendance Orders is given incorrectly as "Section 437 of the Education 
and Inspections Act 1996" which suggests that the primary legislation has not been verified before 
being paraphrased. 

S437 of the Education Act 19966 may be found here 
http://www.legislation.gov.uk/ukpga/1996/56/section/437 and reads as follows 

"If it appears to a local education authority that a child of compulsory school age in their area is not 
receiving suitable education, either by regular attendance at school or otherwise, they shall serve a 
notice in writing on the parent requiring him to satisfy them within the period specified in the notice 
that the child is receiving such education.
(2) That period shall not be less than 15 days beginning with the day on which the notice is served.

(3) If (a)a parent on whom a notice has been served under subsection (1) fails to satisfy the local 
education authority, within the period specified in the notice, that the child is receiving suitable 
education, and (b) in the opinion of the authority it is expedient that the child should attend school, 
the authority shall serve on the parent an order (referred to in this Act as a “school attendance 
order”), in such form as may be prescribed, requiring him to cause the child to become a registered 
pupil at a school named in the order."

Any reference to School Attendance Orders in "Statutory guidance on identifying children not 
receiving suitable education" should simply refer the reader to s437 of the Education Act 1996 
rather than attempting an  inaccurate and damaging paraphrase regarding the authority's "beliefs". 

The proposed new guidance also says "Where a child has moved, local authorities should check 
with other authorities – either regionally or nationally – to ascertain where a child has moved to and 
ensure that they are attending education or being home educated." This appears to be a new duty to 
"make blanket enquiries" which is deprecated in the current guidance,  and also seems to suggest 
that an authority is expected to assume responsibility for "ensuring" what happens to children who 
have moved outside their area. This is a new duty and could be inspected by Ofsted as part of its 
work on "missing children."

The proposed new guidance says "children with statements of special education needs can be home 
educated but the relevant local authority must provide the special educational provision specified in 
the child’s statement". This sentence is incomplete without reference to parents making their own 

4http://www.ofsted.gov.uk/inspection-reports/find-inspection-report/   
5http://www.ofsted.gov.uk/local-authorities/hackney/   
6http://www.legislation.gov.uk/ukpga/1996/56/section/437   
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arrangements. 

The law is set out in s324 of the Education Act 19967 and in the Special Educational Needs Code of 
Practice 8.968. S324 says that the authority "shall arrange that the special educational provision 
specified in the statement is made for the child"..."unless the child’s parent has made suitable 
arrangements". Paragraph 8.96 of the Code says "Part 4 should state the type of school the LEA 
consider appropriate but go on to say that: "parents have made their own arrangements under 
section 7 of the Education Act 1996. The statement can also specify any provision that the LEA 
have agreed to make under section 319 to help parents provide suitable education for their child at 
home."

The proposed new guidance also refers to "safeguarding duties, for example, visiting a family if 
they have concerns about a child's welfare and poor school attendance and, if appropriate, making 
an application to the family court." The reference for this is given as s47 of the Children Act 1989. 

However, s479 reads as follows: "where a local authority ... have reasonable cause to suspect that a 
child who lives, or is found, in their area is suffering, or is likely to suffer, significant harm, the 
authority shall make, or cause to be made, such enquiries as they consider necessary to enable them 
to decide whether they should take any action to safeguard or promote the child’s welfare"

The proposed new guidance on "safeguarding duties" will give Ofsted the green light to inspect 
children's services' procedures where a child is deregistered from school for home education, since 
"concerns about a child's welfare and poor school attendance" is far broader than "likely to suffer 
significant harm."

7http://www.legislation.gov.uk/ukpga/1996/56/part/IV/chapter/I/crossheading/identification-and-ass  
essment-of-children-with-special-educational-needs/enacted 
8https://www.education.gov.uk/publications/standard/publicationDetail/Page1/DfES  
%200581%202001 
9http://www.legislation.gov.uk/ukpga/1989/41/section/47   
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